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This action arises from a transaction involving #ale of equity in a Texas-based
dental practice management company to a Chicagedbpsvate equity firm. Shortly
after consummating the deal, the purchasers soametheir investment and initiated
arbitration proceedings against the sellers. $poase to the arbitration filing, the sellers
commenced litigation in Texas state court agaihst purchasers, alleging their own
claims related to the transaction. Contending thatsellers are required by the forum
selection clause governing the transaction to bailhgitigation relating to the transaction
exclusively in Delaware, the purchasers seek ampirery injunction to prevent the
sellers from prosecuting their action in Texas. résponse, the sellers have moved to
dismiss the purchasers’ claims for lack of subeatter jurisdiction and failure to state a
claim upon which relief may be granted.

Resolution of the pending motions depends primamywhether the purchasers’
ability to raise the forum selection clause issué@éxas provides them with an adequate
remedy at law, undermining the basis for equitysgiction, and if not, whether the terms
of the forum selection clause are broad enoughesmlr the Texas claims. For the
reasons stated in this Memorandum Opinion, | caelihat the forum selection clause
does not provide purchasers an adequate remedywaand, therefore, this Court has
subject matter jurisdiction over their claims.utther find that the forum selection clause
here, which applies to any claims arising underreating to the transaction, is
sufficiently broad in scope that the purchaserslitedy to succeed in showing that it
provides exclusive jurisdiction in Delaware ovee tblaims brought by the sellers in

Texas. Accordingly, | grant the purchasers’ mofimna preliminary injunction.
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l. FACTUAL BACKGROUND
A. The Parties

Plaintiff All Smiles Dental Center, Inc. (“All Snak”) is a Texas-based dental
practice management company incorporated in DekmwarPlaintiff AS Property
Holdings, LLC (“AS Property”) is a Delaware limitddbility company.

Plaintiff Valor Management Corp. (“Valor”) is theamagement company of a
Chicago-based middle market private equity firm,lovaEquity Partners. ASDC
Holdings, LLC (*ASDC Holdings”) is a Delaware lireidl liability company formed by
Valor for the purpose of investing in All SmileASDC Holdings owns approximately
8,000 shares of All Smiles preferred stock and &1,6hares of All Smiles common
stock, giving it about 71% of the total equity il Bmiles.

Individual plaintiff Antonio Gracias is the CEO aadlirector of Valor. He is also
the manager of ASDC Holdings and the Chairman df Skhiles. Juan Sabater is a
managing director of Valor and a director of All . Jonathan Shulkin is also a
managing director of Valor, as well as an officerdadirector of All Smiles. The
individual plaintiffs, Gracias, Sabater, and Shujkwill be referred to collectively as the
“Individuals” and all of the plaintiffs in this aon will be referred to collectively as the
“Plaintiffs.”

Defendant Dr. Richard J. Malouf is a Texas residemd the founder, former
President, and a current director of All Smilesfdde the transaction at issue, he was All

Smiles’s controlling shareholder. Currently, hensvapproximately 14,000 shares of All



Smiles common stock. The Richard J. Malouf 2008 Skhiles Grantor Retained
Annuity Trust is a trust established and controllgdMalouf. It owns approximately
10,000 shares of All Smiles common stock. Becalkdouf controls the trust,
references to him herein include the Trust.

B. Facts

On June 30, 2010, Malouf entered into an agreeméhtASDC Holdings under
which ASDC Holdings invested approximately $65 iillin All Smiles in exchange for
71% of the company’s stock (the “Transaction”). gst of the Transaction, Malouf and
ASDC Holdings executed several contracts, includthg five at issue here (the
“Agreements”): AS Property, Valor, Valor Equity Partners, and thdividuals are not
signatories to these Agreements. In each of tlewant contracts under the Agreements,
the parties agreed to virtually identical arbitaticlauses which provide, in pertinent
part, that “any dispute regarding [the] AgreemdHtj@uld be resolved] through binding
arbitration.® They also agreed to identical forum selectiorusés that require the
parties to submit “to the exclusive jurisdiction afy state court within New Castle

County, Delaware or, if it can obtain jurisdictidhg United States District Court for the

The agreements at issue include the (1) NoteSdack Purchase Agreement, (2)
All Smiles Dental Center, Inc. Stockholders’ Agremty (3) Employment
Agreement between All Smiles and Malouf, (4) DioecAgreement between All
Smiles and Malouf, and (5) Restrictive Covenante&gnent between All Smiles
and Malouf.

2 Compl. Ex. Aat57,B at 37, C at 13, D at 13tP.



District of Delaware sitting in Wilmington, Delawar. . . with respect to any claim or
cause of action arising under or relating to ti{gieement[s] . . . ¥

After the Transaction closed, the relationship leetv Malouf and ASDC
Holdings quickly soured. As a result, on Februagy 2011, ASDC Holdings and All
Smiles submitted an arbitration demand against Mato the American Arbitration
Association (“AAA”). In their demand, ASDC Holdisgand All Smiles asserted various
claims against Malouf, including breaches of catiraepresentations, warranties, and
fiduciary duties, as well as fraud related to theanBaction and the Agreements. In
response, Malouf filed his own claims in the adiittn against ASDC Holdings and All
Smiles.

On March 22, 2011, Malouf sued All Smiles, Valorutiy Partners, AS Property,
and the Individuals in Dallas County District CourtTexas (the “Texas Action”). In the
Texas Action, Malouf makes various claims againstiov Equity Partners and the
Individuals, including claims for fraud and fraud the inducement, breach of fiduciary
duties, negligent misrepresentation, and tortioisrierence with contract. In addition,
Malouf also asserts claims against All Smiles imbursement of certain expenses he
incurred before the Transaction closed.

There are three other plaintiffs besides Malouthe Texas action: 2009 Strait
Lane Family Limited Partnership (“Strait Lane”); i@alia Family Limited Partnership

(“Camelia”); and Deal Time Auto Group, LLC (“Dealinie”). These entities seek

3 Compl. Ex. A at 58, B at 37-38, C at 14, D atE3t 9-10.
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declaratory judgments on the validity of variouades they executed with AS Property
and All Smiles.

All Smiles, Valor Equity Partners, AS Property, atid Individuals filed their
Answer to the Texas Action on May 2, 2011, andMay 9, filed a motion to dismiss the
Texas Action on the ground that the forum selectmause conferred exclusive
jurisdiction over Malouf’'s claims in Delaware. Atugh these defendants in the Texas
Action did not submit a brief with their motion, Maf and the other plaintiffs in the
Texas Action filed a brief in opposition to the maot to dismiss on or about July 8, 2011.

C. Procedural History

Plaintiffs filed their initial Complaint in this &ion on June 13, 2011, and on June
20, moved for a preliminary injunction enjoining Maf from proceeding with the Texas
Action. Defendants answered the Complaint on Bihand, on July 6, moved to dismiss
it for lack of subject matter jurisdiction and fa&ié to state a claim upon which relief can
be granted. Plaintiffs filed an amended Compl&im¢ “Complaint”) on July 18, which
Defendants again moved to dismiss on the same dsouA hearing on the motions was
held on August 11, 2011.

Following that hearing, Malouf made a motion to ea&indiscovery in the Texas
Action. The Texas court set a hearing date onbmut September 16, 2011 to hear
arguments on both Malouf’'s motion to compel and itination to stay the arbitration.
This Memorandum Opinion reflects my rulings on Ri&is’ motion for a preliminary

injunction and Defendants’ motion to dismiss.



D. Parties’ Contentions

In the Complaint, Plaintiffs ask for specific parftance, a declaratory judgment,
and a preliminary injunction in two counts. Counseeks an order from this Court
directing Defendants to honor and specifically perf their obligations under the
Agreements to litigate exclusively in Delaware ataims relating to the Transaction or
the Agreements, including the claims in the Texatioh. Count Il seeks a declaratory
judgment that Defendants must litigate exclusivielyDelaware, if at all, any claims
arising from the Transaction or the Agreementsinfiiffs also sought preliminarily and
permanently to enjoin Defendants from further pcosieg the Texas Action.

Defendants challenge this Court's subject matteisdgiction over Plaintiffs’
claims on the grounds that Plaintiffs have an adefjuemedy at law because they can
raise the forum selection clause as an affirmateéense in the Texas Action. In
addition, Defendants contend that Plaintiffs hawe satisfied their burden for a
preliminary injunction because they have not eshbt that they will suffer imminent
and irreparable harm if the Texas court were tod#gewhether the forum selection clause
applies to the Texas Action or shown a reasonaiglegbility of success on the merits of

the underlying claims in this action.



Il. ANALYSIS

A. Does This Court Have Subject Matter Jurisdiction oer Plaintiffs’ Claims
under El Paso?

Malouf begins his defense by claiming this Coureslmot have subject matter
jurisdiction over Plaintiffs’ motion for a prelimamy injunction and, therefore, the
Complaint should be dismissed under Rule 12(B)(1).

This Court is one of limited jurisdiction. The Qowf Chancery can acquire
subject matter jurisdiction over a case in thregsnvgl) the invocation of an equitable

right® (2) a request for an equitable remedy when tlen® iadequate remedy at 18wr

4 The Court of Chancery will dismiss an action unBele 12(b)(1) “if it appears
from the record that the Court does not have stbyexdter jurisdiction over the
claim.” Ct. Ch. R. 12(b)(2).

> SeelODel. C. 8 341 (“The Court of Chancery shall have jurisdictto hear and
determine all matters and causes in equityChristiana Town Ctr. LLC v. New
Castle Cty, 2003 WL 21314499, at *3 (Del. Ch. June 6, 200By(itable rights
are rights that have traditionally not been recogdiat common law. The most
common example of equitable rights in this coud fduciary rights and duties
that arise in the context of trusts, corporatiomsher forms of business
organizations, guardianships, and the administratioestates.”)Azurix Corp. v.
Synagro Techs., Inc2000 WL 193117, at *2 (Del. Ch. Feb. 3, 2000).

6 Christiana Town Ctr.2003 WL 21314499, at *3 (“Equitable remedies may be
applied even where the right sued on is essentegjgl in nature, but with respect
to which the available remedy at law is not fullffecient to protect or redress the
resulting injury under the circumstances.”) (intdrquotation marks omitted).



(3) a statutory delegation of subject matter judson.” Moreover, where there is an
adequate remedy available at law, jurisdiction wdit lie with this Court.

Malouf argues that Plaintiffs had the ability teseathe forum selection clause as
an affirmative defense in the Texas Action and tuaustitutes an adequate remedy at law
that deprives this Court of subject matter juriiditc over this action. In support of this
position, Malouf relies heavily on the Delaware Gupe Court’s decision ikl Paso
Natural Gas Co. v. TransAmerican Natural Gas Cbrpn that case, the Supreme Court
affirmed this Court’s holding that it lacked sulijecatter jurisdiction to enjoin an action
pending in Texas state court, even though thegzapreviously had agreed to a forum
selection clause that conferred exclusive jurisoiicon the Delaware Court of Chancery.
The Supreme Court explained that “[w]here, as hixe forum selection clause may be
asserted as a defense in the Texas Action, El Rasan adequate legal remedy. El Paso
would not be forced to litigate on the merits inxde and thus lose the benefits of the

bargained-for-forum selection clausg.”

! See Candlewood Timber Gp., LLC v. Pan Am. Energg, B59 A.2d 989, 997
(Del. 2004).

10Del. C.8 342 (“The Court of Chancery shall not have gidson to determine
any matter wherein sufficient remedy may be hadcbsnmon law, or statute,
before any other court or jurisdiction of this $ték

’ 1994 WL 248195 (Del. 1994).

10 El Pasq 1994 WL 248195, at *3.



While at first blushEl Paso may seem quite similar to this case, a closer
comparison of the facts indicates that decisiomapposite. Specifically, the Supreme
Court’s ruling inEl Pasois distinguishable on two key grounds. First, Sigpreme
Court found the forum selection clauseEhPasoto be unenforceable as to the claims in
the Texas proceedings because the parties impdbiyidead attempted to confer by
agreement subject matter jurisdiction on the Coti€hancery over all claims between
the parties, legal and equitabfe. The Supreme Court held that “El Paso’s specific
performance claim [to enforce the forum selecti@use] . . . is only viable if the parties’
underlying disputes are cognizable in this Cound ghat the claims in the Texas action
were all legal in natur¥ Accordingly, as to those claims, no enforcealdeurh
selection clause existed between the parties.

The unenforceability of the forum selection claursg&l Pasois important because
it made theMcWanedoctrine more critical to that decision. In tluase, there is no
comparable question about the enforceability of ftveim selection clause between
Malouf and ASDC Holdings. The clause here validbinfers exclusive jurisdiction on
certain Delaware state courts and the Federali€istourt in Wilmington. Therefore,

the clause is fully enforceable as to any claimal®r equitable, between the parties.

1 Id. at *2.

12 Id.



A second distinction betwedfl Pasoand this case further undermines Malouf's
position. That distinction involves the fact thiae forum selection clause Bl Pasq
even if it were enforceable, was narrower than dhe here. Under Delaware law,
jurisdictional clauses can be narrow or brbad.The case law dealing with the
distinctions between narrow and broad jurisdictioskauses deals primarily with
arbitration clauses, as opposed to forum seledianses, but as Defendants note, this is
a distinction without a differencé. This Court treats forum selection clauses “in the
same spirit” as arbitration clauses; thus, the sgemeral principles apply in determining
the scope and level of deference to be given ekimer of clause€?® Similarly, the United
States Supreme Court has held that “[a]n agreenwerdrbitrate before a specified
tribunal is, in effect, a specialized kind of fortgmlection clause that posits not only the

situs of suit but also the procedure to be usedsnlving the dispute*®

13 See Aveta Inc. v. Cavallier23 A.3d 157, 166 (Del. Ch. 2010) (“The Purchase
Agreement contains a broad forum selection clausedating that any action
‘arising out of or relating to’ the Purchase Agresnbe brought exclusively in a
Delaware court.”).

14 Defs.’ Br. at 18.

15 SeePPF Safeguard, LLC v. BCR Safeguard Hidg., LRC10 WL 2977392, at *5
(Del. Ch. July 29, 2010) (“In a similar spirit [@sbitration clauses], Delaware
honors contractual choice of forum provisions. §hunder Rule 12(b)(3), a court
will grant a motion to dismiss for improper venugsed upon a forum selection
clause where the parties ‘use express languagédyciadicating that the forum
selection clause excludes all other courts befotechv those parties could
otherwise properly bring an actio.'Delaware courts defer to forum selection
clauses and routinely ‘give effect to the termspafiate agreements to resolve
disputes in a designated judicial forum out of eetdor the parties’ contractual
designation.™).

16 Scherk v. Alberto-Culver Co417 U.S. 506, 519 (1974).
10



In Parfi Hidg. AB v. Mirror Image Interngt’ the Supreme Court set out a two-
part test for determining whether claims are suljgan arbitration clause:

First, the court must determine whether the aroonaclause
is broad or narrow in scope. Second, the court equgsly the
relevant scope of the provision to the assertedllelgim to
determine whether the claim falls within the scapethe
contractual provisions that require arbitratiori.thie court is
evaluating a narrow arbitration clause, it will atkhe cause
of action pursued in court directly relates to ghtiin the
contract. If the arbitration clause is broad in scope, thaido
will defer to arbitration on any issues that touch contract
rights or contract performanc¥.

Thus, narrow forum selection clauses only coveindadealing directly with rights
embodied in the relevant contragt.Broad forum selection clauses, on the other hand,
which expressly cover, for example, all claims kedw the contracting parties that “arise
out of” or “relate to” a contract, apply not only tlaims dealing directly with the terms
of the contract itself, but also to “any issuest tttmich on contract rights or contract

performance

17 817 A.2d 149 (Del. 2002).
18 |d. at 155 (emphasis added).

¥ Seeid.
20 See supranote 13 and accompanying tesgee also Smyrna v. Kent Cty. Levy
Court, 2004 WL 2671745, at *2 (Del. Ch. Nov. 9, 2004T{here is no question
that the arbitration clause found in the Agreemsiiroad, as it covers all claims
‘arising out of’ or ‘related to’ the Agreement.”Rarfi, 817 A.2d at 155 (“The
parties do not dispute that Section 20.2 of the ddwdting Agreement has a
broad scope. By agreeing to submit to arbitradoy dispute, controversy, or
claim arising out of or in connection with the Ungaeting Agreement, [the

11



Turning to the facts before me, the forum selecttauses in the Agreements
Malouf has with certain of Plaintiffs provide that:
[E]ach Party hereby (a) agrees to the exclusivedigtion of
any state court within New Castle County, Delawareif it
can obtain jurisdiction, the United States Disti@urt for
the District of Delaware sitting in Wilmington, Delare (and

the appropriate appellate courtgth respect to any claim or
cause of action arising under or relating this Agreement
21

Here, the use of the phrase “arising under orirglab” in the Agreements demonstrates
that this is a broad forum selection clause; tlegfany issues thatduch oncontract
rights or contract performance” should be subjedhe exclusive jurisdiction agreed to
under that claus®.
In contrast, the relevant forum selection clauséliRasoprovided that:

ALL ACTIONS TO ENFORCE OR SEEK DAMAGES,

SPECIFIC PERFORMANCE OR OTHER REMEDY FOR

THE ALLEGED BREACH OF THIS AGREEMENT OR

THE OPERATIVE AGREEMENTS SHALL BE BROUGHT

IN THE CHANCERY COURT OF THE STATE OF

DELAWARE.?

That clause was narrow in scope and, thereforg, applied to claims directly pertaining

to rights based on the contract at issue. Imptiytathe complaint inEl Paso only

parties] have signaled an intent to arbitrate algible claims that touch on the
rights set forth in their contract.”) (internal gaton marks omitted).

2L Compl. Ex. A at 58, B at 37-38, C at 14, D atE3t 9-10 (emphasis added).

22 Parfi, 817 A.2d at 155 (emphasis addesge also Aveta Inc. v. Cavallie23
A.3d 157, 166 (Del. Ch. 2010$myrna 2004 WL 2671745, at *2.

23 El Paso Natural Gas Co. v. TransAmerican Naturas@orp, 1994 WL 248195,
at *1 (Del. 1994) (capitalization in original).
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contained claims that related indirectly, if at &l the agreements between the paffies.
In fact, the plaintiff there amended its compldamtrop its claims for breach of contract.
Thus, based on the narrow forum selection clauskthe@ omission of any claim for
breach of contract in the Texas action, it is hygimlikely that the forum selection clause
in El Pasocould have been applied to the contested claintsaindispute.

The forum selection clause in the Transaction betwthe parties in this case
much more closely resembles the clause in a mesnteaselngres Corp. v. CA, Int
In Ingres the parties had entered into a contract withla varum selection clause. The

clause provided that:

Each party hereto agrees that it shall bramy action or
proceedingin respect ofany claimdirectly arising out of or
related to this Agreementhether in tort or contract or at law
or in equity in any state or U.S. federal courtirgif in The
City of New York or in any state or U.S. federalidositting

in the State of Delaware . 2°.

In upholding the Court of Chancery’s decision tgoenthe Appellant, Ingres, from

prosecuting its claims in a California state cotlng, Supreme Court held that:

24 In its Texas complaint, the defendantBh Pasoalleged: “(i) fraud, fraudulent

inducement and fraudulent concealment in connectitimthe El Paso Settlement
Agreement; (ii) tortious interference with existirend prospective business
relationships; (iii) economic duress and coercidmatt allegedly caused
TransAmerican to enter into the Settlement Agredm@u) civil conspiracy
among the various defendants; and (v) violatiothefTexas Anti-Trust Act.”ld.

2 8 A.3d 1143 (Del. 2010).

26 1d. at 1145 n.1 (emphasis in original).
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[W]here contracting parties have expressly agrepdnua

legally enforceableforum selection clause, a court should

honor the parties’ contract and enforce the claesen if,

absent any forum selection clause, tieWane principle

might otherwise require a different result. Thasen is that

the McWaneprinciple is a default rule of common law, which

the parties to the litigation are free to displdmye a valid

contractual agreemefit.
The clause now before me clearly evidences thatimtiethe parties to the Transaction to
litigate any dispute relating to the Agreements in Delawarejciwhwould include,
without limitation, disputes over whether the forgelection clause applies to the claims
brought by Malouf in the Texas Action.

Malouf seeks to avoid this reasoning by assertrag Plaintiffs can litigate the
issues regarding the forum selection and arbimatimauses in the earlier filed Texas
Action and, therefore, have an adequate remedgmat ICouched as it is in terms of the
McWaneprinciple, |1 consider Malouf’'s argument contraoylhgres and unpersuasive.
McWaneis not controlling here because the parties baeghior and agreed to a forum
selection clause that explicitly committed themlitmating exclusively in Delaware.

Unlike El Pasq this forum selection clause is valid and argudistyad enough to reach

the Texas claims. In addition, there is no cohfigg default presumption that otherwise

27 |d. at 1145-46 (emphasis added) (internal citationstted)i The McWane
principle stems from the decision MicWane Cast Iron Pipe Corp. v. McDowell-
Wellman Eng'g Co.263 A.2d 281 (Del. 1970). Under that principlee tCourt
has broad discretion to grant a stay “when there iprior action pending
elsewhere, in a court capable of doing prompt andptete justice, involving the
same parties and the same issuds.'re Bear Stearns Cos. S'holder LitigQ08
WL 959992, at *5 (Del. Ch. Apr. 9, 2008) (quotiMzWane 263 A.2d at 283).
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would cast doubt on the parties’ intent to litigaeclusively in Delawaré® Forum
selection clauses are presumptively valid in Delavemndingresholds that such a clause
displaces the traditional default presumptions uoridewWane?® Therefore, requiring
Plaintiffs to litigate the forum selection issue Texas, when they bargained for a
contractual provision that would avoid such a reswbould deprive Plaintiffs of the
benefit of their bargain and cannot be an adequatedy at law. Therefore, | find this
Court has subject matter jurisdiction over thisact

B. ASDC Has Made the Required Showing for a Preliminay Injunction

| next address whether Plaintiffs are entitled tpreliminary injunction against
Malouf’'s further prosecution of the Texas Actiohis Court has broad discretion in
granting or denying a preliminary injunctidh. “A preliminary injunction may be
granted where the movants demonstrate: (1) a raebkomprobability of success on the

merits at a final hearing; (2) an imminent threfireparable injury; and (3) a balance of

28 Cf. Willy-Gary LLC v. James & Jacksa2006 WL 75309, at *6 (Del. Ch. Jan. 10,
2006) (holding that the presence of an arbitratfause alone does not displace
the default presumption that a court should deaydestions of substantive
arbitrability).

2 Ingres 8 A.3d at 1146 (“Forum selection [ ] clauses mresumptively valid and
should be specifically enforced unless the regsparty [ ] clearly show[s] that
enforcement would be unreasonable and unjust,airtkie clause [is] invalid for
such reasons as fraud and overreaching.”).

% Data Gen. Corp. v. Digital Computer Controls, In€97 A.2d 437, 439 (Del.

1972) (citingRichard Paul, Inc. v. Union Improvement CO1 A.2d 49 (Del.
1952)).
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the equities that tips in favor of issuance of teguested relief* “The moving party
bears a considerable burden in establishing eathesk necessary elements. Plaintiffs
may not merely show that a dispute exists and phantiffs might be injured; rather,
plaintiffs must establish clearly each element beseainjunctive relief will never be
granted unless earnetf.”However, “there is no steadfast formula for telative weight
each deserves. Accordingly, a strong demonstra®no one element may serve to
overcome a marginal demonstration of anotfér.”

Malouf argues that Plaintiffs’ motion for a prelmary injunction must fail
because Plaintiffs have not shown any of the tmespiired elements. In particular,
Malouf contends Plaintiffs have not demonstrateithegi a reasonable probability of
success on the merits of their contention that fdrem selection clause applies to
Malouf's claims in the Texas Action or that theylvauffer irreparable harm by being
forced to present their defense based on the faelattion clause in the Texas Action.
In addition, Malouf asserts that the balance ofitexpi weighs in his favor because
allowing a Texas court to determine whether theirforselection clause applies to the
claims in the Texas Action “will not harm Plaingfin any way,” but to do otherwise will

deny Malouf his choice of forum. | examine eaclihafse arguments in turn.

3 Nutzz.com, LLC v. Vertrue, InR005 WL 1653974, at *6 (Del. Ch. July 6, 2005)
(internal citations omitted)Concord Steel, Inc. v. Wilmington Steel Processing
Co, 2008 WL 902406, at *3 (Del. Ch. Apr. 3, 2008).

3 La. Mun. Police Empls.’ Ret. Sys. v. Crawfo#d8 A.2d 1172, 1185 (Del. Ch.
2007) (internal citations omitted).

33 Alpha Builders, Inc. v. Sullivare004 WL 2694917, at *3 (Nov. 5, 2004) (citing
Cantor Fitzgerald, L.P. v. Cantpi724 A.2d 571, 579 (Del. Ch. 1998)).
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1. Reasonable probability of success on the merits

Malouf's Texas claims can be divided into threeegaties®

The first includes
claims clearly relating to the Agreements, but whice asserted against nonsignatories
to the Agreements. The second category encompatsess for breach of fiduciary
duties that Malouf argues do not “arise out of*@late to” the Agreements. The final
category consists of reimbursement claims agaitisE#iles that Malouf argues arose

before the Transaction and therefore are not cledirby the terms of the Agreements.

a. Can Valor Equity Partners and the Individuals enforce the forum selection
clause against Malouf?

In the Texas Action, Malouf alleges eight countsiagt Valor Equity Partners
and the Individuals, including claims for fraud afrdud in the inducement, negligent
misrepresentation, and tortious interference wiht@act. Even assuming these counts
arise directly from the Transaction and the comesing Agreements, Malouf argues
that they are not subject to the forum selecti@ust because Valor Equity Partners and
the Individuals were not signatories of the Agreetse@nd, therefore, cannot enforce the
obligations created thereunder.

In arguing that he can avoid the forum selecti@usé through artful pleading and
suing nonsignatories to the Agreements, Malouf abkks Court to favor form over

substance. The Supreme Court, however, consigerédejected such rigid formalism

3 Malouf also brought claims for attorney’s feesd gnunitive damages in Texas.

Because these counts depend on other more substantints, | do not consider
them relevant to this analysis and, therefore, aaiscuss them further.
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in its decision inAshall Homes Ltd. v. ROK Entertainment Group ¥hcAddressing
claims similar to those made by Malouf here, ther8me Court held that “officers and
directors . . . have standing to invoke [a] ForuaieStion Provision as partiedosely
related to one of the signatories such that the non-panrgyiforcement of the clause is
foreseeable by virtue of the relationship betwdensignatory and the party sought to be
bound.®® Here, Valor Equity Partners is a subsidiary ofovand the Individuals are
officers and directors of both Valor and All Smile$o were intimately involved with
the Transaction. Therefore, Valor Equity Partnargl the Individuals are “closely
related” to the signatories ASDC Holdings and Aties. As a result, they are entitled
to invoke the forum selection clause against aypatuch as Malouf, who is bound by

that clause as a signatory. Thus, | find Plaistiffave demonstrated a reasonable

% 992 A.2d 1239 (Del. 2010).

3 Id. at 1249 (emphasis addedge also id.(“Because defendants Kendrick and
Renny solicited the Ashall Plaintiffs to participain the investment, because
Kendrick and Renny managed the Cyberfund acqumsdiod the reincorporation
of ROK Delaware, and because they are being sudtidbyAshall Plaintiffs as a
result of acts that the Ashall Plaintiffs themsshaontend directly implicate the
negotiation of and performance under the Share @@esements, it was
foreseeable that the defendants would invoke tlmarf&election Provision of the
Share Sale Agreements, and it would be inequit@bpermit the Ashall Plaintiffs
to escape their contractual promise to litigatedaputes arising under the Share
Sale Agreements in England.i§t. at 1249 n.51 (citing favorably decisions from
other jurisdictions supporting the proposition thainsignatory officers and
directors can invoke forum selection clauses).

18



probability of success on the merits of their cldon preliminary injunctive relief as to
Counts One, Two, Five, and Six of the Texas Action.

b. Do the breach of fiduciary duty claims “arise out " or “relate to” the
Agreements?

Under Counts Three and Four of the Texas compldatpuf claims breach of
fiduciary duties, and a related conspiracy, agaator Equity Partners and the
Individuals. In addition to having questioned #tanding of Valor Equity Partners and
the Individuals to enforce the forum selection seuMalouf also contends that Counts
Three and Four do not “arise out of” or “relate tbé Agreements and, therefore, are not
subject to the forum selection clause. Malouf’'guanent, however, construes too
narrowly the phrase “arising under or relatinghts tAgreement” in the forum selection
clause.

As discussed at lengguprg the forum selection clause here is broad as gemat

of Delaware law, with the operative language exgyicovering any disputes that “relate

37 In challenging the rights of Valor Equity Parteiend the Individuals to enforce

the forum selection clause, Malouf relies heavityGapital Gp. Cos. v. Armour
2004 WL 2521295 (Del. Ch. Nov. 3, 2004). That ¢dsmwever, dealt with a
situation in which an allegedly “closely relatedinsignatory party had embraced
the contract at issue and then tried to disclaimdi@igations under the forum
selection clause. ThArmour court held that because the party previously had
embraced and benefited from the contract, she st@apged from disclaiming her
obligation to abide by the forum selection claus&nlike Armour, this case
involves an attempt by Malouf, a signatory, to @isu the applicability of the
forum selection clause after having benefitted ftbmmAgreements.
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to” the Agreement®® While the fiduciary duties owed to Malouf may i&e out of” the

common law, there is a more than colorable argurtigtit such claims “relate to” the

Agreements, and particularly the Stockholders Agweet and Stock Purchase

Agreement® Therefore, Plaintiffs have shown a reasonabléatdity of success as to

the merits of their claim to enjoin prosecution @dunts Three and Four of Malouf’s

Texas Action.

C.

Do Malouf's reimbursement claims against All Smilesarise under or relate to
the Agreements?

Counts Seven and Eight of the Texas Action arebfeach of contract between

Malouf and All Smiles and for unjust enrichmentated to the alleged breach. In his

Answering Brief, Malouf admits All Smiles signedethAgreements, but denies the

38

39

See Milton Invs., LLC v. Lockwood Bros. I, LLZD10 WL 2836404, at *6 (Del.
Ch. July 20, 2010) (“The ‘involving or relating t@nguage expands the reach of
each of the four enumerated categories to suchxtmntethat it is difficult to
envision any dispute arising under the LLC Agreetrtbat would not fit within
one of these broad categories. Indeed, the Agrelemay even require arbitration
of claims that a Member breached its fiduciary eliticlaims that did not fit under
the broad arbitral language Rarfi.”).

See Julian v. Juligrz009 WL 2937121, at *8 (Del. Ch. Sept. 9, 200P)]bere is
at least a colorable argument that the [defendatitaims relate to their respective
LLC agreements. To the extent there is any basiddubt about these findings, |
conclude that, consistent with the holdingMicLaughlin this Court should defer
to arbitration, leaving the arbitrator to determimbat is or is not before her.”)
(internal quotation marks omitted¥ee also Brown v. T-Ink, LLCQ007 WL
4302594, at *15 (Del. Ch. Dec. 4, 2007) (holdingtth broad arbitration clause
applied to certain breach of fiduciary claims bessathose claims arose “at least in
part, by virtue of specific obligations createdthg terms of the LLC Agreement
rather than arising by virtue of any statutory, coom law, or other requirement
that imposes fiduciary duties upon Plaintiff asomsequence of the formation of
[the company] without regard to the specific teiwhghe LLC Agreement.”).
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applicability of the forum selection clause as hede claims because they involve a
dispute that arises from an oral reimbursementesgeat between him and All Smiles
made prior to the closing of the Transaction. rRitis counter by pointing to the
integration clause in Section 14(b) of the Emplogtn&greement between Malouf and
All Smiles and arguing that that clause extinguishay pre-existing claims Malouf may
have had against All Smiles based on his prior egmpént relationship.

Plaintiffs have the burden of establishing a reabtilikelihood of success on the
merits of their contention that these claims ansé of or relate to the Agreemeiifs.
Resolution of that issue will require careful calesation of the Employment Agreement
and both Plaintiffs’ integration clause argumend &malouf’'s untested allegations as to
the existence of an oral agreement between hinaself All Smiles. Under the forum
selection clause threshold, issues of this natuoeld be decided by a court in Delaware
or the arbitrator, because Plaintiffs have at leastlorable claim thahey arise out of or
relate to the Agreements. Accordingly, | find that Plaintiffs have satisfieheir burden
on the merits as to their motion for a preliminarynction regarding Counts Seven and

Eight.

% La. Mun. Police Empls.’ Ret. Sys. v. Crawfo®d8 A.2d 1172, 1185 (Del. Ch.
2007) (internal citations omitted).

1 See Brown2007 WL 4302594, at *11 (“Because this Court, antlthe arbitrator,
should hear questions of substantive arbitrabilitys Court has subject matter
jurisdiction over the questions of substantive taability raised by Brown's
complaint and her renewed motion for a preliminagynction.”).
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2. Irreparable harm

The parties negotiated and agreed to a broad foseftection clause that
anticipated that any litigation arising from the rAgments would occur exclusively in
Delaware. If Plaintiffs are forced to prosecute afaims falling within that clause in a
different forum, they will be deprived irreparaldi/the benefit of that bargain, regardless
of whether they later prevail on the merits of thetion. This Court consistently has held
that the procession of a claim in an unwarrantedrnfoposes a threat of irreparable harm
warranting a preliminary injunctiof. To hold otherwise in the circumstances of this
case would render the broad language of the forel@ctson clause meaningless and
deprive Plaintiffs of the benefit of their bargaimherefore, | find that ASDC has shown
a sufficient threat of irreparable harm to warramreliminary injunction.

3. The Equities favor Plaintiffs

Malouf's half-hearted contention that the equitfagor him rests on the same
erroneous belief that Plaintiffs will not sufferyaharm by being forced to litigate the
forum selection clause issues in Texas. As distussipra this argument is
unpersuasive. Both parties agreed to submitteghtion arising out of or relating to the
Agreements to the exclusive jurisdiction of Delagvaourts. Therefore, Malouf is not

entitled to any deference for his alternative ceatforum for his claims and the balance

42 See Lefkowitz v. HWF Hldgs., LL@2009 WL 3806299, at *2 n.5 (Del. Ch. Nov.
13, 2009) (citingBrown, 2007 WL 4302594, at *13DS Inv. Hidg., Inc. v. Home
Depot, Inc.,2008 WL 4604262, at *9 (Del. Ch. Oct. 17, 2008rfi Hldg. AB v.
Mirror Image Internet, Inc.842 A.2d 1245, 1259 (Del. Ch. 2004)).
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of equities weighs in favor of giving meaning te tlorum selection clause bargained for
and agreed upon between the partfes.

II. CONCLUSION

For the reasons stated in this Memorandum Opiriti)d that Plaintiffs have satisfied
their burden of proving the elements necessary aoramt the grant of a preliminary
injunction against Malouf. Accordingly, | will gnd Plaintiffs’ motion to preliminarily

enjoin Dr. Richard J. Malouf and the Richard J. &l 2008 All Smiles Grantor

Retained Annuity Trust from further prosecutingitheaims against Plaintiffs in Texas
or otherwise pursuing litigation within the scoddlte forum selection clause in a forum
outside of Delaware. An Order consistent with tMemorandum Opinion is being

entered this date.

3 Ingres Corp. v. CA, Inc.8 A.3d 1143, 1146 (Del. 2010) (“Forum selectioh [
clauses are presumptively valid and should be 8pakly enforced unless the
resisting party [ ] clearly show[s] that enforcerh&ould be unreasonable and
unjust, or that the clause [is] invalid for suclagens as fraud and overreaching.
Courts should assess the reasonableness of a fmleation clause on a case-by-
case basis.”) (internal quotation marks omitted).

23



